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Aryeh S. Friedman Room 3A231
Senior Attorney P.O. Box 752

900 Route 202/206 North
Bedminster, NJ 07921-752
Phone: 908-532-1831
Fax: 908 532-1281
EMail: friedmant~att.com

July 24, 2003

VIA ELECTRONTCFILING

David Solomon
Chief, EnforcementBureau
FederalCommunicationsCommission
~ l2~Street,S.W. — Room7-C723
Washington,DC, 20554

Re: VerizonSection272 ComplianceBiennialAudit Reportin
CC DocketNo. 96-150

DearMr. Solomon:

On behalfofAT&T Corp., I amrequestingthattheunredactedversionofthe

ReportofIndependentAccountantson Applying Agreed-UponProcedures,preparedby

Ernst& YoungLLP (the“Auditor”) andfiled on June12, 2003(“Verizon Second

Section272(d)Audit Report”)be placedin thepublic file. It is clearfrom the

Commission’sVerizonSection272AuditDisclosureOrder’ orderingVerizonto place

theunredactedversionof its first Section272 BiennialAudit in thepublic recordandthe

SBCSection272AuditDisclosureOrder2 requiringSBCto do thesame,thatthe

unredactedversionoftheVerizonSecondSection272(d)Audit Reportmustbemade

1 In theMatterofAccountingSafeguardsUnder theTelecommunicationsActof1996:
Section2 72(d)BiennialAuditProcedures,MemorandumOpinionandOrder,CC
DocketNo. 96-150(rel. Jan.10, 2002)(“Verizon Section272AuditDisclosure
Order”).

2 In theMatterofAccountingSafeguardsUndertheTelecommunicationsActof1996:
Section272(d)BiennialAuditProcedures,MemorandumOpinionand Order,CC
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availablefor “public inspection.” Maskingfrom thepublic thevery informationneeded

to evaluateVerizon’s compliancewith Section272 underminesboththeletterandspirit

oftheauditrequirementsimposedby Section272(d).

TheVerizonSecondSection272(d)Audit Reportredactscritical dataregarding

Verizon’sperformance.(See,AppendixA at 80-81 (Tables31 and32) andAttachment

A (virtually all 79 pages)).Thoseredactions“hamper. . . [the] parties’ability to evaluate

thescopeandseriousnessofthefactsin the audit report.”3 Indeed,astheCommission

foundin theVerizonandSBCSection272 Audit proceedings,thepublic needsaccessto

theredactedinformationto beableto commentmeaningfullyon Verizon’s §. 272(d)

Audit Report.

Thepublic recorddoesnot includeany requestby Verizonthatthe Commission

treattheredactedinformationasconfidential. However,assumingsucharequestwas

made,it shouldnotbegrantedbecauseit is apparentfrom thefaceoftheaudit reportthat

theredactedinformationis not entitledto confidentialtreatmentundertheCommission’s

prior Orders. It is apparentthattheredacteddataare“at a summary,not detailedlevel” —

suchastotal recordsor orders,ordervolumes,totalnumberoftroubletickets—and are

“dated” — the informationreportedis from JanuarythroughDecember2002.~Thus,

“releaseofVerizon’s audit information[is] compelledby bothsection272(d)oftheAct

andconsistentwith theCommission’sconfidentialityrules.”5

DocketNo. 96-150(rel. September5, 2002)(“SBC Section272AuditDisclosure
Order,”).

~ VerizonSection272AuditDisclosureOrder, ¶ 8.
~ VerizonSection272AuditDisclosureOrder¶1116-19andSBCSection272Audit

DisclosureOrder¶ 8.
~ SBCSection272AuditDisclosureOrder¶ 8.
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This falls squarelywithin theCommission’sdecisionsin the VerizonandSBC

Section272 Audit proceedings,requiringtheAuditor to maketheentireSection272

auditreportpublic. TheCommissionso heldbecause:(a) theplain languageofSection

272(d)(2)“mandatespublic disclosureoftheresultsoftheaudit, which arecontainedin

thefinal audit report;”6 (b) theuseoftheagreed-uponprocedures(“AUP”) type ofaudit

fortheseproceedings“necessarilyrequires”disclosureoftheredactedfactsto thepublic

so thattheycould intelligently commenton the auditresults;7and(c) theCommission’s

rulesgoverningthe Section272(d)biennialauditrequirethat interestedpartiesbe ableto

“obtainthis informationwithout difficulty.”8

In theVerizonSection272AuditDisclosureOrder, the Commissionfoundthat

Section272(d)(2)supersededanypotentiallyconflictingprovisionin the

CommunicationsAct or any otherAct. TheCommissionheldthat disclosurewas

consistentwith Section220(f)of±heCommunicationsAct,9 bothbecausethe Section

272audit “is conductedunderthe specificauthorityofsection272(d),not thegeneral

authority ofsection220” and“the specificaudit anddisclosureprovisionsofsection

6 VerizonSection272AuditDisclosureOrder, ¶ 5. Section272(d)(2)providesthatthe

independentauditor“shall submittheresultsofthe auditto theCommissionandto
the Statecommissionof eachStatein whichthecompanyauditedprovidesservice,
which shallmakesuchresultsavailablefor public inspection”andthat “[a]ny party
maysubmitcommentson thefinal audit report.”47 U.S.C. § 272(d)(2),

~ Id.,~J6.
8 Id., ¶ 7 (citing to AccountingSafeguardsUnderthe TelecommunicationsAct of

1996,ReportandOrder, 11 FCCRcd 17359(1996) (AccountingSafeguardsOrder),
¶ 200, SecondOrderon Reconsideration,15 FCCRcd 1161(2000)).

~ See,47 U.S.C. §220(f)whichpreventsdisclosureof informationgatheredduring
auditspursuantto section220 exceptasdirectedby theCommissionora court;see
also, QwestCommunicationsInternational, Inc. v. FCC, 229 F.3d1172, 1178-79
(C.A.D.C. 2000).
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272(d)overridethemoregeneralaudit authorityofsection220,~~b0andbecause

disclosurewasin any eventconsistentwith Section220(f).”

In the VerizonSection272AuditDisclosureOrder, theCommissionalsofound

that disclosureoftheredactedinformationis consistentwith section272(d)(3),which

subjectsonly theunderlyingindependentauditor’sworkpapersto “confidential

treatmentin accordancewith [the Commission’s]usualprocessesandprocedures.”12In

sofinding, theCommissionrejectedVerizon’sclaim thatbecausethefinal report

“would (asall audit reportsdo) containinformationalso foundin theauditor’s

workpapers”suchinformationmustautomaticallybeexemptedfrom disclosure,asa

non-sensibleconstructionofthesection272 auditrequirements.Finally, the

Commissionheldthatits releaseoftheredactedinformationwasconsistentwith the

TradeSecretsAct’3 andExemption4 oftheFreedomofInformationAct (FOIA)’4 on

‘° Id,~j9.
‘~ Id at n.28,whereintheCommissionnotedthat section220 doesnotprevent

disclosureofinformationgatheredin audits;rather,it allows the Commissionto
discloseaudit informationpursuantto certainprocedures.TheCommission
expresslystatedthat its holding in the VerizonSection272AuditDisclosureOrder,
was alsoconsistentwith theExaminationofCurrentPolicy Concerningthe
TreatmentofConfidentialInformationSubmittedto theCommission,Reportand
Order, 13 FCCRcd 24816 (1998)(ConfidentialTreatmentOrder), order on
reconsideration,14 FCCRcd 20128 (1999). See,VerizonSection272Audit
DisclosureOrder, ¶11 8, n. 22 (aggregateddatagenerallynotprotected),11 atn. 33
(same)and 12 atn. 38.

12 Id,1J10.
‘~ 18 U.S.C. § 1905,theCommissionnotingthattheTradeSecretsAct makesit a

misdemeanorfor any agencyemployeeto “make[e] knownin any mannerorto any
extentnot authorizedby law any informationcomingto him in thecourseof his
employment. . . concern[ing]orrelat[ing] to tradesecrets”andrelatedconfidential
data. VerizonSection272AuditDisclosureOrder, at n. 44.

14 ~~ § 0.552(b)(4).
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whichsection0.459 is based“becausesection272(d)expresslymandatespublic

release.”5

Verizonseeksconfidentialtreatmentfor performancedatadepictingits qualityof

servicefor certaintelecommunicationsservices. Yet, asin theVerizonandSBCSection

272 Audit proceedings,“the dataatissueis summaryinformationaggregatedbetween

the categories”here“272 Affiliate” and“Non-272Affiliates” and“Non Affil. Carriers;”

“the performancedatais alsoaggregatedatthestate 16 andis ofno utility to

competitorsbut is ofgreatsignificancein evaluatingVerizon’scompliancewith Section

272.‘~It is accordinglyclearly not entitledto confidentialtreatment.

In the earlierVerizonand SBCproceedings,AT&T also addressedwhy the

“public inspection”requirementofSection272(d)(2)would notbesatisfiedby the

issuanceofaProtectiveOrder.’8 Specifically,AT&T notedthat suchanOrdermight

imposeprohibitivecostson smallerCLECsandmembersofthepublic who might be

requiredto travel to aspecifiedlocationif theBOC denominatedtheinformation“Copy

Prohibited,”thuseffectivelyprecludingthestatutoryrequirementof a“public inspection”

andcontraveningtheCommission’srequirementthatinterestedpartiesbe ableto “obtain

~ VerizonSection272AuditDisclosureOrder, ¶ 14; SBCSection272AuditDisclosure

Order, ¶1110-11and 13-14. As to theTradeSecretsAct, theCommissioncited to
QwestCommunications,supra, 229 F.3dat 328-31(“The Qwest Communications
courtfoundthat the[Communications]Act andthe Commission’sregulations
satisfiedthe“authorizedby law” requirement.”). VerizonSection272 Audit
DisclosureOrder, ¶14.

16 SBCSection272AuditDisclosureOrder, 1126.
17 VerizonSection272AuditDisclosureOrder, ¶1117;SBCSection272Audit

DisclosureOrder, ¶ 26.
18 Letter from AryehFriedman,SeniorAttorney,AT&T, to Ms. CarolMattey,Deputy

Chief,CommonCarrierBureau,FederalCommunicationsCommission,January18,
2002, filed in CC DocketNo. 96-150. AT&T incorporatesthat letterhereinby
reference.
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this informationwithout difficulty.”9 AT&T alsonotedthat aProtectiveOrderwould be

inappropriatebecausesuchanOrderwas likely to precludetheuseoftheproprietary

informationin otherfederalandstateregulatoryandjudicial proceedings.

Thereis no justification for adifferent resultherethanin theearlier

Verizonand SBCSection272Audit proceedings.Fortheforegoingreasons,AT&T

respectfullyrequeststhatAuditor be compelledto file anunredactedversionoftheSBC

§ 272(d)Audit Report.

Respectfullysubmitted,

Aryeh S. Friedman

cc: W. Davenport
M. Del Duca
S. Herauf
M. Savir

19 Id, ¶ 7 (citing to AccountingSafeguardsUndertheTelecommunicationsAct of
1996,ReportandOrder, 11 FCCRcd 17359(1996) (AccountingSafeguardsOrder),
¶ 200, SecondOrderon Reconsideration,15 FCCRcd 1161(2000)).


